Debbie Beadle

From: David Gee <dgee@gsblaw.com> g%wﬂ %@ c c l |

Sent: Wednesday, March 6, 2013 1:11 PM o " \

To: ECA

Cc Megan Gee; David Gee

Subject: Dear City Council Members: Because the Fee-in-Lieu topic was in front of the Council
last night, | would like to

Attachments: SEA_DOCS-#1093614-v1-Public Comment to Sammamish City Council re Fee in

Lieu.pptx; SEA_DOCS-#1093607-v1-fee in lieu code revisions.docx; SEA_DOCS-#
1093607-v2-fee in lieu code revisions.docx; Fwd 3.5.13 Public Comment to Sammamish
City Council re Fee in Lieu.msg; RE Fwd 3.5.13 Public Comment to Sammamish City
Council re Fee in Lieu.msg

make sure that the City Council has the benefit of the materials we sent yesterday. Attached is (1) our Powerpoint
presentation; and (2) redlined and clean versions of our proposed revisions to the relevant code sections.

Unfortunately, although our powerpoint presentation regarding fee-in-lieu alternatives was sent before 3 PM yesterday
{a recent note from the City indicates that is the deadline), the powerpoint and draft revisions were not available for
your reference during my public comment last night. (A copy of our initial transmittal of these materials is attached

FYI).

Here it is again for your review.

To recap our presentation and proposed revisions to the code, we request the City Council to consider the following key
points regarding fee-in-lieu mitigation:

e Aslstated last night, the 2012 DOE guidance regarding fee-in-lieu programs clarifies that although the City of
Sammamish might elect to sponsor a fee-in-lieu program, the approval of a fee-in-lieu programs must be
through the Army Corp of Engineers and DOE. The changes we have proposed to the pending draft are
intended to clarify that point, and to assure that the ECA fee-in-lieu alternative remains an option for the City of
Sammamish and its citizens, even if Sammamish does not opt to sponsor a program itself, or does not receive
Federal and state approval for such a program.

e Inresponse to some of the comments and questions by Councit Members last nite, it is very important to clarify
that the additional option of fee-in-lieu mitigation, as recommended by the Planning Commission and presented
in the City’s draft of Code revisions, is available only if {a) it is “not feasible to mitigate on the development
proposal site”; and (b) the” off-site mitigation will achieve equivalent or greater hydrological, water quality
and wetland or aquatic area habitat functions.”

e The other important point is that in those circumstances identified by the draft code BAS does support fee-in-
lieu mitigation, recommended by DOE and AMEC, as a preferred alternative to on-site mitigation when (a) it is
“not feasible to mitigate on the development proposal site”; and (b) the” off-site mitigation will achieve
equivalent or greater hydrological, water quality and wetland or aquatic area habitat functions.”

As a result, the other clarification we are recommending is that for the benefit of the environment, to the extent
that those two pre-conditions exist, the use of fee-in-lieu mitigation should not only be optional, but required.
Finally, for the same reason, use of fee-in-lieu mitigation should be driven by what is the best approach for the
environment as determined in the context of a given critical area site, not by the size of the site—single family
or otherwise; accordingly, fee-in-lieu mitigation should be available (if not required) anytime it is determined
that (a) it is “not feasible to mitigate on the development proposal site”; and (b) the” off-site mitigation will
achieve equivalent or greater hydrological, water quality and wetland or aquatic area habitat functions.”



that (a) it is “not feasible to mitigate on the development proposal site”; and (b} the” off-site mitigation will
achieve equivalent or greater hydrological, water quality and wetland or aquatic area habitat functions.”

We appreciate your consideration of these comments and recommendations.
Sincerely,

David Gee
22201 NE 28" Place
Sammamish, WA 98074

Unless expressly stated otherwise, any federal tax advice contained in this communication (including attachments) is not intended to be
used, and cannot be used, for the purpose of avoiding federal tax penalties.

This e-mail is for the sole use of the intended recipient(s). It contains information that is confidential and/or legally privileged. If you
believe that it has been sent to you in error, please notify the sender by reply e-mail and delete the message. Any disclosure, copying,
distribution or use of this information by someone other than the intended recipient is prohibited.

DAVID W. GEE
Owner | Tel: 206.464.3939 ext 1351 | Mobile: 425.760.9312 | Fax: 206.464.0125 | dgee@gsblaw.com
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21A.50.140 Mitigation, maintenance, monitoring and contingency.
L

(3) Mitigation shall be in-kind and on-site where feasible and sufficient to maintain w Formatted: Space After: 16 pt, Don't add space

critical area and buffer functions, and where applicabie to prevent risk from a hazard | between paragraphs of the same style

posed by a critical area, except that mitigation shall be off-site when the following

.=+ Deleted: 9

(a) A qualified professional determines or an applicant otherwise (4) The city may approve off-site mitigation if an
applicant demonstrates that:

demonstrates that it is not feasible to mitigate on the development proposal

site; and | Deleted: |
(b) A gualified professional determines or an applicant otherwise
demonstrates that the off-site mitigation will achieve equivalent or greater ~ _.-+{  Deleted: T

hydrological, water quality and wetland or aduatic area habitat functions.

(5) When off-site mitigation is authorized, the Citv shali give priority to locations inthe . | Deleted: city

following order of preference:
(a) Within the same drainage subbasin;
(b) Within the city limits;

{c) Within the boundaries of a state end/or federallvapproved fee-in-lieu

Deleted: n
mitigation program. ST

{6) Mitigation shail not be implemented until after the City of Sammamish approves the ___...--{ Formatted: Font: 12 pt, Not Highlight
applicable critical areas study, mitigation plan and any required permits. Following City S S

approval, mitigation shall be implemented in accordance with the provisions of the

approved critical areas study and mitigation plan. (Ord. 02005-193 § 1; Ord. 099-29 § 1)

21A.50.310 Wetlands — Mitigation requirements.
When mitigation for wetland and/or wetland buffer impacts is required, mitigation shall
meet the requirements listed in SMC 21A.50.145 in addition to the following
supplementary requirements:

&k K kK
(4) Mitigation Type and Location. Mitigation actions shall be in-kind and conducted
within the same sub-basin and on the same site as the alteration, except that mitigation
shall be off-site when the following apply:

(a) A gualified professional determines or an anplicant otherwice

demonstrates there are no reasonable on-site opportunities for mitigation, . -{  Deleted: There
or on-site opportunities do not have a high likelihood of success due to .
development pressures, adjacent land uses, or on-site buffers or connectivity

are inadequate;

(b) A qualified professional determines or an applicant otherwise

demonstrates off-site mitigation has a greater likelihood of providing equal _.~{ _Deleted: 0

or improved wetland functions than the 1mpactedwetland, and
(c) Off-site locations have been identified and evaluated in the following
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{i) :

proved fee-in-lieu or mitigation bank ‘ Deleted: A

program sit imits in accordance with SMC Deleted: city

21A.50.315;



(i) state and/or federally-approved fee-in-lieu or mitigation bank . ol Deleted: A
program sites within the WRIA 8 in accordance with SMC 21A.50.315; -

(i) Other state and/or federally approved fee-in-lley or mitigatio

bank program sites.

21A.50.315 Wetlands — Alternative Mitigation
* kK ok %k
(2) Fee-in-lieu Mitigation.
(a) Fee-in-lieu mitigation ghall be approved for use as compensation for -
approved impacts to wetlands, when: .
(i) Criteria in SMC 21A.50.310{4} are met;
(ii) A state and/or federaliv-approved fee-in-lieu mitigation js availal
(it} A qualified professional determines or an applicant otherwise
demonstrates that wetland fee-in-lieu mitigation provides appropriate
compensation for the authorized impacts; .
(iv) The proposed use of fee-in-lieu mitigation is consistent w1th the Deleted: the
terms and conditions of the fee-in-lieu mitigation program_that (s '
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(b) Available fee-in-lieu mitigation programs shall be identified and evaluated
inthe foEtowmg order of preference, L
(i) A state and/or federallv;approved fee-in-liey program that utilizes
receiving mitigation sites within the City of Sammamish.
(i) The ng County Mitigation Reserves Program or other
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the same sub-basin and/or a pre-defined service area that includes
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When mitigation for stream or stream buffer impacts is required, mitigation shall meet | Formatted: Indont: Left: 1.33"
the requirements listed in SMC 21A.50.145 in addition to the following supplementary
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(2) Mitigation Type and Location. Mitigation actions shall be in-kind and conducted

within the same sub-basin and on the same site as the alteration, except that mitigation .~ [ Formatted: Font: 12 pt. Bold
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(b) A_qualified professional determines or an applicant otherwise

Deleted: O

improved functions than the impacted stream; and
(c) Off-site locations have been identified and evaluated in the following order
of preference:

Deleted: Approved

program sites located within the city limits in accordance with the
provisions of this section;

(i) State and/or fedaraily-spproved fee-in-lieu or mitigation bank
program sites located within the WRIA 8 in accordance with the

provisions of this section;, 1 Deleted: .

be

(3} Fee-in-Lieu Stream Mitigation Program. Fee-in-lieu mitigation may be authorized for
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21A.50.140 Mitigation, maintenance, monitoring and contingency.
* ¥ k %
(3) Mitigation shall be in-kind and on-site where feasible and sufficient to maintain
critical area and buffer functions, and where applicable to prevent risk from a hazard
posed by a critical area, except that mitigation shall be off-site when the following
apply:
(a) A qualified professional determines or an applicant otherwise
demonstrates that it is not feasible to mitigate on the development proposal
site; and
(b) A qualified professional determines or an applicant otherwise
demonstrates that the off-site mitigation will achieve equivalent or greater
hydrological, water quality and wetland or aquatic area habitat functions.
(5) When off-site mitigation is authorized, the City shall give priority to locations in the
following order of preference:
(a) Within the same drainage subbasin;
(b) Within the city limits;
(c} Within the boundaries of a state and/or federally-approved fee-in-lieu
mitigation program.
(6) Mitigation shall not be implemented until after the City of Sammamish approves the
applicable critical areas study, mitigation plan and any required permits. Following City
approval, mitigation shall be implemented in accordance with the provisions of the
approved critical areas study and mitigation plan. (Ord. 02005-193 § 1; Ord. 099-29 § 1)

21A.50.310 Wetlands — Mitigation requirements.

When mitigation for wetland and/or wetland buffer impacts is required, mitigation shall
meet the requirements listed in SMC 21A.50.145 in addition to the following
supplementary requirements:

* ok koK ok

(4) Mitigation Type and Location. Mitigation actions shall be in-kind and conducted
within the same sub-basin and on the same site as the alteration, except that mitigation
shall be off-site when the following apply:
{a)} A qualified professional determines or an applicant otherwise
demonstrates there are no reasonable on-site opportunities for mitigation,
or on-site opportunities do not have a high likelihood of success due to
development pressures, adjacent land uses, or on-site buffers or connectivity
are inadequate;
(b) A qualified professional determines or an applicant otherwise
demonstrates off-site mitigation has a greater likelihood of providing equal
or improved wetland functions than the impacted wetland; and
(c) Off-site locations have been identified and evaluated in the following
order of preference:
(i} State and/or federally-approved fee-in-lieu or mitigation bank
program sites within the City limits in accordance with SMC
21A.50.315;



(i) State and/or federally-approved fee-in-lieu or mitigation bank
program sites within the WRIA 8 in accordance with SMC 21A.50.315;
(iii) Other state and/or federally-approved fee-in-lieu or mitigation
bank program sites.

21A.50.315 Wetlands —- Alternative Mitigation
EE B B 3 3
(2) Fee-in-lieu Mitigation.
(a) Fee-in-lieu mitigation shall be approved for use as compensation for
approved impacts to wetlands, when:
(i) Criteria in SMC 21A.50.310(4) are met;
(i) A state and/or federally-approved fee-in-lieu mitigation is available;
(iii) A qualified professional determines or an applicant otherwise
demonstrates that wetland fee-in-lieu mitigation provides appropriate
compensation for the authorized impacts;
(iv) The proposed use of fee-in-lieu mitigation is consistent with the
terms and conditions of the fee-in-lieu mitigation program that is
selected; and
(v} The compensatory mitigation agreement occurs in advance of
authorized impacts.
(b) Available fee-in-lieu mitigation programs shall be identified and evaluated
in the following order of preference:
(i) A state and/or federally- approved fee-in-lieu program that utilizes
receiving mitigation sites within the City of Sammamish.
(i) The King County Mitigation Reserves Program, or other state
and/or federally-approved program that gives priority to sites within
the same sub-basin and/or a pre-defined service area that includes
the City of Sammamish;
(iii) Other state and/or federally-approved fee-in-lieu mitigation

21A.50.350 Streams — Mitigation requirements.
When mitigation for stream or stream buffer impacts is required, mitigation shall meet
the requirements listed in SMC 21A.50.145 in addition to the following supplementary
requirements:
* %k ok ok ok
(2) Mitigation Type and Location. Mitigation actions shall be in-kind and conducted
within the same sub-basin and on the same site as the alteration, except that mitigation
shall be off-site when the following apply:
(a) A qualified professional determines or an applicant otherwise
demonstrates there are no reasonable on-site opportunities for mitigation or
on-site opportunities do not have a high likelihood of success due to
development pressures, adjacent land uses, or on-site buffers or connectivity
are inadequate;



(b) A qualified professional determines or an applicant otherwise
demonstrates off-site mitigation has a greater likelihood of providing equal or
improved functions than the impacted stream; and
(c) Off-site locations have been identified and evaluated in the following order
of preference:
(i) State and/or federally-approved fee-in-lieu or mitigation bank
program sites located within the city limits in accordance with the
provisions of this section;
(i) State and/or federally-approved fee-in-lieu or mitigation bank
program sites located within the WRIA 8 in accordance with the
provisions of this section;
(ili) Other state and/or federally-approved fee-in-lieu or mitigation
; bank program sites.
(3) Fee-In-Lieu Stream Mitigation Program. Fee-in-lieu mitigation may be authorized for
streams, subject to the avoidance sequence requirements and mitigation measures of
this title, and the availability of a state and/or federally approved fee-in-lieu program, to
be used in the following order of preference:
(a) A state and/or federally-approved program that utilizes receiving
mitigation sites within the City of Sammamish.
(b) The King County Mitigation Reserves Program, or other state and/or
federally-approved program that gives priority to sites within the same sub-
basin and/or a pre-defined service area that includes the City of Sammamish;
{c) Other state and/or federally-approved fee-in-lieu program sites.
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Debbie Beadle

From: David Gee

Sent: Wednesday, March 6, 2013 9:48 AM

To: ‘Melonie Anderson’; 'Kamuron Gurol'; ‘Debbie Beadle’

Cc 'meggee@comcast.net’; David Gee

Subject: RE: Fwd: 3.5.13 Public Comment to Sammamish City Council re Fee in Lieu

Thank you, Because the Fee-in-Lieu topic was in front of the Council tast night, | would tike to make sure that the Council
has the benefit of the materials. Would it be possible for them to be circulated to Council at this time?

Unless expressly stated otherwise, any federal tax advice contained in this communication (including attachments) is not intended to be
used, and cannot be used, for the purpose of avoiding federal tax penalties.

This e-mail is for the sole use of the intended recipient(s). It contains information that is confidential and/or legally privileged. If you
believe that it has been sent to you in error, please notify the sender by reply e-mail and delete the message. Any disclosure, copying,
distribution or use of this information by someone other than the intended recipient is prohibited.

DAVID W. GEE
Owner | Tel: 206.464.3939 ext 1351 | Mobile: 425.760.9312 | Fax: 206.464.0125 | dgee@gsblaw.com

From: Melonie Anderson [mailto:manderson@ci.sammamish.wa.us]

Sent: Wednesday, March 06, 2013 9:22 AM

To: David Gee; Kamuron Gurol; Debbie Beadle

Cc: meggee@comcast.net

Subject: RE: Fwd: 3.5.13 Public Comment to Sammamish City Council re Fee in Lieu

I will make sure this is entered into the record. | was so busy yesterday afternoon, that | didn’t check my email to see
that you had sent this information.

Thanks.

fMelonie

From: David Gee [mailto:dgee@gsbiaw.com]

Sent: Tuesday, March 05, 2013 7:26 PM

To: Kamuron Gurol; Debbie Beadle; Melonie Anderson

Cc: David Gee; meggee@comcast.net

Subject: Fw: Fwd: 3.5.13 Public Comment to Sammamish City Council re Fee in Lieu

Sorry about any confusion - {'m not sure whether this submission made it to the City Council--it corresponds to my public
comment on Tuesday night. Would you please confirm that they have received it. Thanks.

Unless expressly stated otherwise, any federal tax advice contained in this communication (including attachmentst is not
intended to be used, and cannot be used, for the purpose of avoiding federal tax penalties.

This e-mail is for the sole use of the intended recipient(s). it contains information that is confidential and/or legally
privileged. If you believe that it has been sent to you in error, please notify the sender by reply e-mail and delete the
message. Any disclosure, copying, distribution or use of this information by someone other than the intended recipient
is prohibited.

DAVID W. GEE



Owner | Tel: 206.464.3939 ext 1351 | Mobile: 425.760.9312 | Fax: 206.464.0125 | dgee@gsblaw.com

GARVEY SCHUBERT BARER | 18th Floor | 1191 Second Avenue | Seattle, WA 98101 | ? GSBlaw.com

From: meggee@comcast.net [mailto:meggee@comcast.net]

Sent: Tuesday, March 05, 2013 02:36 PM

To: dbeadle <dbeadle@ci.sammamish.wa.us>

Cc: David Gee; Megan gee <meggee@comcast.net>

Subject: Fwd: 3.5.13 Public Comment to Sammamish City Council re Fee in Lieu

Debbie, here is another public comment power point presentation for tonights meeting. This
will be presented by Megan Gee. Thanks.

Please be aware that email communication with Council Members or City staff is a public record and is subject
to disclosure upon request.



