










involve warning signals be carefully and thoroughly reviewed by legal counsel. The Legislature
has specifically affirmed that this assessment process is protected by the normal attorney-client
privilege. RCW 36.7 0 4.37 0(4).

5. Develop an Internal Process for Responding to Constitutional Issues
Identified During the Review Process. If the constitutional assessment indicates a proposed
regulatory or administrative action could result in an unconstitutional taking of private property
or a violation of substantive due process, the state agency or local government should have a
process established through which it can evaluate options for less restrictive action or-if
necessary, authorized, and appropriate---rconsider whether to initiate formal condemnation
proceedings to appropriate the properly and pay just compensation for the property acquired.

m Part Two: General Constitutional Principles Governing Takings
und Substsntive Due Process

A. Overview

"Police Power." State governments have the authority and responsibility to protect the
public health, safety, and welfare. This authority is an
inherent attribute of state governmental sovereignty and
is shared with local governments in Washington under
the state constitution. Pursuant to that authority, which
is called the "police power," the government has the
ability to regulate or limit the use of properfy.

Government has the authority
and responsibility to protect
the public health, safety, and
welfare.

Police power actions undertaken by the government may involve the abatement of public
nuisances, the termination of illegal activities, and the establishment of building codes, safety
standards, and sanitary requirements. Govemment does not have to wait to act until a problem
has actually manifested itself. It may anticipate problems and establish conditions or
requirements limiting uses of properfy that may have adverse impacts on public health, safety,
and welfare.

Sometimes the exercise of government police powers takes the form of limitations on the
use of private property. Those limitations may be imposed through general land use planning
mechanisms such as zoning ordinances, development regulations, setback requirements,
environmental regulations, and other similar regulatory limitations. Regulatory activity may also
involve the use of permit conditions that dedicate a portion of the property to mitigate
identifiable impacts associated with some proposed use of private property.

Regulatory Takings. Government regulation of property is a necessary and accepted
aspect of modern society and the constitutional principles discussed in this Advisory
Memorandum do not require compensation for every decline in the value of a piece of private
property. Nevertheless, courts have recognizedthat if government regulations go "too far," they
may constitute a taking of property. This does not necessarily mean that the regulatory activity
is unlawful, but rather that the payment ofjust compensation may be required under the state or
federal constitution. The rationale is based upon the notion that some regulations are so severe
in their impact that they are the functional equivalent of an exercise of the government's power
of eminent domain (i.e., the formal condemnation of properfy for a public purpose that requires
the payment of 'Just compensation"). Courts often refer to this as an instance where regulation
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goes so far as to acquire a public benefit (rather than
where fairness and justice require the public as a
individual property owner.

preventing some harm)
whole to bear that cost

in circumstances
rather than the

A government rcgulation that
When evaluating whether government a(

gone too far, resulting in a taking of specific
properfy, courts typically engage in a detailec
inquiry that evaluates and balances the gover
intended purpose, the means the government
accomplish that purpose, and the financial impa,
property. Severe financial impacts, unclear government purposes, or less intrusive means for
accomplishing the identified purpose are factors that can tip the s

that the government has taken property. The inere presence of th
establish a taking of property, but may support a taking claim
either individually or collectively. They should be carefully considered and evaluated, along
with the Warning Signals in part three of this Advisory Memorandum, to determine if another
course of action would achieve the government's purpose without raising the same concerns.

In some limited cases, courts may find that a taking has occurred without engaging in the
detailed factual inquiry and balancing of interests discussed above. For example, where
government regulation results in some permanent or recurring physical occupation of property, a

tat<ing probably exists, requiring the payment of just compensation. - In addition, where
goveinment regulation permanently deprives an entire piece of property of all economic utility,
ind where theie is no long-standing legal principle such as a nuisance law that supports the
govemment regulation, then a taking probably has occurred, requiring the payment of just
compensation.

Subslantive Due Process. Washington courts have applied principles of substantive due
process as an alternate inquiry where government action has an appreciable impact on property.
A land use regulation that does not have the effect of taking private property may nonetheless be

unconstitutional if it violates principles of substantive due process. Substantive due process is the

constitutional doctrine that legislation must be fair and reasonable in content and designed so that
it furthers a legitimate governmental objective. The doctrine of substantive due process is based

on the recognition thai the social compact upon which our government is founded provides
protections beyond those that are expressly stated in the U.S. Constitution against the flagrant
abuse of government power. Calderv. Bull,3 U.S.386 (1798)'

Courts have determined that substantive due process is violated when a government
action lacks any reasonable justification or fails to advance a legitimate govemmental objective.
To withstand a claim that principles of substantive due process have been violated, a govemment
action must (l) serve a legitimate governmental objective, (2) use means that are reasonably
necessary to achieve that ofiective, and (3) not be unduly oppressive. Violation of substantive
due process requires invalidation of the violating government action rather than the payment of
just compensation.

B. Constitutional Principles Relating to the Regulation of Private Properfy

Courts have used a number of constitutional principles to determine whether a given
government regulation effects a "taking" under the federal or state constitutions and whether it
violates principles of substantive due process. The following paragraphs summarize the key
legal and procedural principles.
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